QODVARK BENG NEER NG | NC
| BLA 94- 303 Deci ded January 7, 1997

Appeal froma decision of the Area Manager, (ody Resource Area,
Woning, Bureau of Land Managenent, adjudicating a protest of the annual
rental charges for a water injection well right-of-way. WW094130.

Afirned.

1. Appraisal s--Federal Land Policy and Managenent Act of
1976: R ghts-of - Vdy--R ght s-of - Vdy: Apprai sal s

The hol der of a right-of-way grant for a salt water
disposal well is required to pay annual ly, in advance,
the fair narket rental val ue as determined by the

aut hori zed officer. In accordance wth 43 GFR
2803.1-2(c)(3)(i), rental for nonlinear right-of-way
grants nust be based on a narket survey of conparabl e
rentals or on a val ue determnation for specific
parcels. An appraisal of fair narket rental val ue of
a nonlinear right-of-way wll be affirned on appeal

if an appellant fails to showerror in the apprai sal
net hods used or fails to show by a preponderance of
the evidence that the charges are in excess of the
fair market rental val ue.

2.  Appraisal s--Federal Land Policy and Managenent Act of
1976: R ghts-of - Vdy--R ght s-of - Vdy: Apprai sal s

A deci sion adj udicating an application for a reduction
inthe fair narket rental val ue charged for a right-of-
way issued pursuant to Title V of the Federal Land
Policy and Managenent Act of 1976, 43 US C 88§ 1761-
1771 (1994), on the ground of hardship, pursuant to the
regul ation at 43 GR 2803. 1-2(b)(2)(iv), wll generally
be affirned where the exercise of discretion was based
on a reasoned consi deration of relevant factors.

APPEARANCES J. E Lawence, Mce President, Gl dmark Engi neering, Inc.,
Casper, Wonming, for appellant; Lyle K Rsing, Esq., Gfice of the
Regional Solicitor, Denver, (olorado, for the Bureau of Land Managenent .
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(PN ON BY ADM N STRATI VE JUDGE GRANT

This appeal was brought by Gl dmark Engi neering Inc. froma
January 14, 1994, decision of the Area Manager, Gody Resource Area,
Woning, Bureau of Land Managenent (BLM, adj udicating Gl dnark' s prot est
of the annual rental charges wth respect to a water injection well right-
of -way, WW094130. The annual rental for the right-of-way effective
January 1, 1994, was set forth in a prior BLMIetter of Decenber 6, 1993,
foll owng apprai sal of the right-of-way.

The right-of-way in this case was issued pursuant to Title V of the
Federal Land Policy and Managenent Act of 1976 (FLPWN, 43 US C 88 1761-
1771 (1994), wth an effective date of August 18, 1986. The ri ght - of - way
is for awater pipeline and well site for injection of water produced from
an oil well on a nearby oil and gas lease. The rental terns of the grant
expressly provided that the initial rental rate ("$25/5 years mni num
rental ") was "subject to adjustnent follow ng apprai sal" (R ght-of - Vdy
grant at T 3).

Fol I ow ng conpl etion of an appraisal of the conparable rental rate for
a produced water injection well, BLMissued its Decenber 6, 1993, letter to
appel  ant announcing a rental rate of $0.05 per barrel of injected water.
Arental of $500 per year was al so set for surface facilities associated
with the injection well, as well as a rental of $84 per year for the
pipeline required to reach the injection well.

Gl dnark protested the announced rental increase by |etter dated
Decenber 17, 1993. The protest noted that the injection well was used for
di sposal of water produced froma stripper oil well on which the royalty
had been reduced from12.5 percent to 7.7 percent to enhance its economc
viability.

In response to the protest, BLMissued the deci si on appeal ed from
Noting that the rental set represented the fair nmarket rental val ue, BLM
reduced the rental for el enents of the right-of-way other than the pipeline
by 40 percent, citing the regulation at 43 G/R 2803. 1-2(b)(2)(iv), for as
long as the reduced Federal royalty rate remains in effect.

In the statenent of reasons for appeal, 1/ appellant quotes |anguage
froma Federal Register notice of August 11, 1992, explaining the basis for

1/ Appellant erred innot filing its statenent of reasons for appeal
directly wth this Board. The appeal regulations require that, if the
notice of appeal did not include a statenent of reasons for appeal, such
a statenent shall be filed wth the Board. 43 GR4.412(a). Failure to
file the reasons for appeal wth the Board subjects the appeal to
summary di smssal, 43 GFR 4.412(c), and that woul d have happened in this
case except for the fact that a copy of the statenent of reasons was
received as an attachnent to a filing by a third party.
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the Departnent's determnation to reduce royalty on stripper oil and gas
wel I's to support production fromnarginal wells. Gl dnark contends that
the BLMdeci si on was inconsistent wth this policy even though it provi ded
a 40-percent reduction in rental because it allowed a nuch higher rental
than exi sted previously on this right-of-way. Appellant contends that to
be consistent wth this policy, the previous rental rate shoul d have been
reduced by 40 percent. Gl dnark indicates it assuned that a change in
rental fees as a result of appraisal would be tied to sone type of price
index. Nboting the FLPMA requirenent to charge the fair narket rental val ue
usi ng sound busi ness nanagenent princi pl es and comrmerci al practi ces,

appel l ant argues that commercial practice would allowinjection of water
froma producing well in a disposal well owned by the sane | andowner

w thout charge to secure the economc benefit of the produci ng well.

An answer has been filed on behalf of BLMnoting that subsequent
to issuance of the subject right-of-way it becane apparent that the fair
narket rental value of an injection well is properly based on a per
barrel charge for disposal rather than a sinple charge for use of the
associated linear right-of-way. Hence, it is contended the change in
rental to reflect the BLMappraisal of this value is appropriate. Wth
respect to the reduction in rental after BLMs deci sion adj udi cating the
protest, BLMcontends this was a proper exercise of discretionas it is
clear frominformation submtted by appel | ant that production fromthe wel l
was still profitable.

[1] It is clear that under section 504(g) of FLPMA 43 US C
8§ 1764(g) (1994), the holder of a right-of-way is required to pay rental
annual Iy in advance for the fair nmarket val ue of the right-of-way when
this value is established by an appraisal. Millon QI ., 104 | BLA 145,
150 (1988); Harvey Sngleton, 101 I BLA 248 (1988). Nboting that the
conpar abl e | ease nethod used by BLMin this case to determne the fair
narket rental value is the preferred nethod for apprai sal when there is
sufficient conparable rental data, this Board has uphel d application of
this nethod of appraisal to a right-of-way issued for an injection well for
water disposal. Mllon QI (., supra at 151; see Laguna Gatuna, Inc., 121
| BLA 302 (1991); 43 G/R 2803.1-2(c)(3)(i) (rental for nonlinear right-of-
way grants to be based on a narket survey of conparable rentals). 2/ The
apprai sal report in the case file contains substantial support, based on
the anal ysis of conparabl e | eases for di sposal of produced water, for the
concl usi on

2/ Gl dnark argues on appeal that Laguna Gatuna is distingui shabl e,
however, it provides no analysis to support its assertion. Wiile the
right-of-way in that case was for a surface disposal site rather than an
injection well, this difference is immaterial to the issues raised by this
appeal and we find the Laguna case to be rel evant to resol ution of this

appeal .
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that the fair narket rental val ue for produced water disposal (injection
wel I's and evaporative pits) is $0.05 per barrel. Appellant has not
asserted any error in the appraisal itself. An appraisal of fair narket
rental value of a nonlinear right-of-way wll be affirned on appeal if an
appel lant fails to showerror in the apprai sal nethods used or fails to
show by a preponderance of the evidence that the charges are in excess of
the fair market rental value. In the absence of a showng of error in
the apprai sal nethod used, a BLMapprai sal nay generally be rebutted only
by anot her apprai sal. Uho Broadcasting Gorp., 120 | BLA 380 (1991); see
Kelly E Hughes, 135 I BLA 130 (1996); Laguna Gatuna, Inc., supra.
Accordingly, the BLMapprai sal of the fair narket rental val ue nust be
affirned.

[2] Appellant challenges the adequacy of the relief fromthe fair
narket rental val ue granted by BLMunder the hardshi p exception in response
toits protest. By rulenmaking published in the Federal Register in 1987
the Departnent introduced a new provision at 43 GFR 2803. 1-2(b) (2) (i V)
authorizing a charge of less than fair narket rental value in certain
ci r cunst ances:

(2) The authorized officer nay reduce or waive the rental
paynent under the follow ng i nstances:

* * * * * * *

(iv) Wth the concurrence of the Sate Drector, the
aut hori zed of ficer, after consultation with an applicant/hol der,
determines that the requirenent to pay the full rental wll cause
undue hardship on the hol der/applicant and that it is in the
public interest to reduce or waive said rental. In order to
conpl ete such consultation, the State Drector may require the
appl i cant/hol der to submt data, information and other witten
nmaterial in support of a proposed finding that the right-of-way
grant or tenporary use permt qualifies for a reduction or waiver
of rental * * *,

52 FR 25819 (July 8, 1987). It was explained in the preanble to the

rul enaking that this provision was "added by the proposed rul enaking to
cover uni que hardship cases.” 52 FR 25816 (July 8, 1987). The Board has
uphel d the application of this provision to existing rights-of-way. Mllon
Ql ., supra at 152. In the exercise of its discretion, BLMconsidered
information provided by appel | ant and found in adj udi cating the protest
that it was in the public interest to reduce the fair narket rental val ue
by 40 percent. This Board wll not ordinarily substitute its judgnent for
that of the authorized BLMofficia where the record reflects that the
exercise of discretion was based on a reasonabl e consi deration of the
relevant factors. See Red Rock Hounds, Inc., 123 |IBLA 314 (1992).
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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